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[7.00] INTRODUCTION

By far  the  most  common  contract  between  authors  of  “trade 
books” (i.e., books intended for sale in bookstores and magazine 
outlets,  as  opposed  to  textbooks  and  other  books  intended 
primarily  for  academic  audiences)  and  traditional  book 
publishers (i.e. publishers which pay advances against royalties 
and manufacture conventionally-printed books, as distinct from 
publishers  which  publish  only  print-on-demand  books  and/or 
ebooks) is the agreement by which an author grants a publisher 
the right  to print,  publish and sell  the author’s  book.  In most 
instances, this document is the only contract the parties will sign, 
and it will govern their entire relationship. Moreover, even if the 
author retains an agent to find a publisher, negotiate a deal and 
dispose of reserved rights, the agency clause in the publishing 
contract may be the only binding description of the author/agent 
relationship, since some literary agents do not ask their authors 
to sign separate agency agreements.

Every  book  publisher  has  a  standard  form  “author 
agreement.”  In fact, most traditional publishers have numerous 1

versions  of  that  form,  which  they  have  previously  negotiated 
with the various literary agencies with whom they most often 
work. Each agency’s variation will be used for all contracts for 
the authors represented by that agency. Of course, even if a well-
known  literary  agent  represents  an  author,  a  very  important 
influence on the ultimate form of that author’s contract will be 
the  intensity  of  the  publisher’s  desire  to  obtain  the  right  to 
publish the author’s book. This desire will depend on the track 
record of the author’s earlier books, if any; the timeliness and 
commercial appeal of the book being offered; and the quality of 
writing evident in the manuscript or proposal. Where “celebrity” 
authors  are  involved,  the  timeliness  and  commercial  appeal 
factor likely will play a far more important role than any other, 
as  it  does  in  almost  any  instance  involving  a  work  of 
“commercial” nonfiction.

Sample publishing agreements are set forth in Appendixes A, B and C.1
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The  most  important  provisions  in  the  traditional  book 
publishing contract are (1) the grant of rights to the publisher, (2) 
the advance against royalty, (3) the royalty and subsidiary rights 
income clauses, (4) the delivery and acceptance clause(s), (5) the 
clause setting forth the publisher’s obligation to publish, (6) the 
warranty and indemnity clause(s), (7) the “out-of-print” clause, 
and  (8)  the  option  and  noncompete  clauses.  This  chapter 
analyzes each of these provisions and the underlying business 
considerations.

[7.1] THE GRANT OF RIGHTS
The grant of rights provision sets forth the various rights to be 

given to the publisher, the scope of the publisher’s discretion in 
exercising  those  rights,  the  territories  in  which  they  may  be 
exercised and their duration.

[7.2] The Rights to be Granted

[7.3]          1. “Print, Publish and Sell”

Under  copyright  laws,  the  author  is  the  sole  owner  of  the 
rights  to  make  and  sell  copies  of  that  author’s  creative 
expression. The phrase “print, publish and sell” has been used by 
book publishers for decades to describe the rights they obtain 
from  their  authors  to  manufacture,  distribute,  sell,  advertise, 
publicize  and  promote  the  books  on  which  both  authors’ and 
publishers’ livelihoods  depend.  In  the  last  decade  or  so,  this 
phrase has  been augmented by the addition of  words such as 
“reproduce,” “display,” “perform,” “transfer” and “transmit”—
all  intended  to  authorize  the  publisher  to  distribute  books  in 
digital  form,  whether  via  optical  media  such  as  DVD’s,  via 
downloads from the internet, or otherwise.

[7.4]           a. “Hardcover” or “Hardback”

From the invention of the first printing press until the 1930s, 
the only form of book known was the “hardcover” book—that is, 
a book bound between cloth, cloth on cardboard, leather or other 
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rigid-type  covers.  Today,  this  is  still  the  “prestige”  form  of 
publication,  since  it  is  most  likely  to  generate  reviews in  the 
news media, to be purchased by libraries and bookstores and to 
remain on readers’ shelves after several readings.

[7.5]         b. “Trade” or “Quality” Paperback

Within the last 40 years, many books that once would have 
been  published  in  hardcover  form (or,  for  that  matter,  in  the 
“mass-market” paperback form) have instead been published as 
“trade” or “quality” paperbacks (the terms are interchangeable). 
Larger than the more common mass-market paperbacks found in 
racks at supermarkets, drugstores and airports, and in purses or 
back  pockets,  trade  paperbacks  are  hybrids,  combining  the 
panache  of  hardcovers  (and  usually  the  dimensions,  or  “trim 
size”) with less expensive paper covers and bindings. Thus, they 
save money for the publisher, wholesaler, retailer and consumer, 
and ideally will generate higher sales (due to their lower retail 
price),  or,  failing  that,  at  least  will  lower  “break-even 
points” (the number of copies the publisher must sell to recoup 
its production expenses and royalty advance costs).

Like  hardcovers,  trade  paperbacks  are  often  reviewed, 
purchased by libraries  and may even survive several  readings 
without falling apart. They also offer the publisher the additional 
advantage  of  versatility:  They  can  be  the  only  print-on-paper 
form in which a particular book is published; they can be the first 
edition, followed by a mass-market edition; or they can be the 
second edition, following hardcover publication.

[7.6] c. “Mass-Market” Paperback

The “mass-market” format is by far the most ephemeral; it is 
common for these books to disappear from the racks (whether or 
not they are sold) within several weeks after their arrival. On the 
other hand, it is also common for hundreds of thousands (or, in 
the case of books by bestselling authors, millions) of copies to be 
printed and shipped by the publisher, rather than the thousands or 
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perhaps tens of thousands of copies that most hardcover or trade 
paperback  publishers  print.  Mass-market  paperbacks  typically 
are  distributed  not  only  to  bookstores  and  other  traditional 
hardcover  outlets,  but  also  through  what  originally  were 
magazine channels (hence the greater number of copies printed, 
and the name).

[7.7]         d.      “e-Books”

Commencing  in  1998,  when  NuvoMedia  Inc.  and  SoftBook 
Press, Inc.  began selling Rocket eBook and Softbook handheld 
electronic  reading  devices,  publishers  began  distributing  their 
books in purely digital form, intended for reading on handheld 
dedicated reading devices and, more recently, on laptop, desktop 
and tablet computers.    Neither of the original devices survived 
more than a few years,  but  recently,  with the development of 
Kindles,  Nooks,  iPads,  iPhones,  and  various  other  dedicated 
reading devices, tablet computers, and smartphones, digital book 
sales have become a major force in the marketplace.

[7.8] 2. The Right to License Others

Very few publishers could survive solely on the profits they 
make from publishing their own editions. In fact, an amazingly 
small percentage of all books published make any profit at all for 
their publishers. A few very successful titles generally support 
the publisher’s overhead and, ideally, compensate for the losses 
incurred by the  majority  of  the  books published.  One way in 
which publishers cut their losses on the less successful titles, and 
increase their profits on the others, is by sublicensing to other 
publishers  and  other  media  various  of  the  “subsidiary  rights” 
they obtain from their authors.
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[7.9] a. Book Publication

[7.10] (1)  Foreign Editions

If  an  American  book  publisher  is  able  to  obtain  from  the 
author either “world” or “open market” rights —that is,  rights 2

that permit the publisher to sell or license the book in territories 
other than the United States, its dependencies and Canada—the 
publisher  will  often  prefer  to  license  a  separate,  competing 
edition rather than sell its own edition in those other territories. 
For one thing, most other countries have limited English-reading 
populations; even those that do often have distribution systems 
geared more toward receiving books from British publishers than 
from  American  houses.  However,  the  bigger  incentive  to  the 
American publisher  is  that  its  risk is  limited because it  prints 
fewer  copies,  saves  shipping  costs  and,  most  significantly, 
receives an advance, and possibly royalties, from the licensee.

[7.11] (2)  Paperback Editions

Similarly, even publishers who themselves have the capability 
to publish mass-market paperback editions often sublicense such 
editions to other publishing houses, so as to recover a portion (or, 
on occasion, a multiple) of the sums advanced to the authors, and 
thus lessen the risk of unprofitable publication. Very successful 
authors,  with  strong  negotiating  positions,  often  contractually 
require  that  the  paperback  edition  not  be  sublicensed;  or, 
alternatively,  if  the  sublicense  is  granted  to  an  affiliated 
company, the author will require payment of a full royalty and an 
advance, as if the original publisher had published both editions, 
rather  than  accept  50  percent  of  the  paperback  publisher’s 
payments, which is the normal rate of compensation in licensing 
situations.

 See Section I.B.2
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[7.12] (3)  Other Editions

After  original  publication,  publishers  may  license  “cheap” 
hardcover editions destined for bookstore “remainder” or “off-
price” tables,  textbook editions,  library editions (with stronger 
bindings) and, usually at the same time as original publication, 
book club editions. Each category represents a potential source 
of income for both publisher and author.

[7.13] b. Serialization

Where the subject or the author of a book is popular enough to 
attract  interest  from  magazines,  newspapers  or  tabloids, 
publishers will try to license “first serial” (the right to publish all 
of—or,  more  frequently,  excerpts  from—the  book,  in  one  or 
more  periodical  issues,  before  book  publication)  or  “second 
serial” (the same, after book publication) rights. Each such use 
not only contributes directly to the income on the book, but it 
also  increases  the  visibility  of  the  book,  and  thus  sales.  First 
serial rights are often retained by the author for disposition by 
the author’s agent. Second serial rights, which are generally less 
valuable, are routinely granted to the publisher.

[7.14] c. Selection, Abridgment, Condensation, etc.

Publishers hope to maximize their (and, coincidentally, their 
authors’) income by licensing other publishers to use portions of 
a given book in any and all imaginable fashions, including brief 
quotations,  Reader’s  Digest  condensations  and  entry  in  data 
storage or microfilm libraries. This is usually unobjectionable, so 
long as the authors’ contracts provide for compensation to the 
author  for  each  such  use.    It  should  be  noted  that  database 
licenses do not always require that payment be made for each 
use of data, or that the licensing publisher be advised what uses 
or books are covered by each payment; in such cases the author 
will not necessarily be compensated for each use of portions of 
the author’s work. 
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[7.15] d. Motion Picture, Television, Stage and Allied 
Rights (“Performance Rights”)

Publishers try to obtain performance rights from their authors, 
even though only a fraction of books published are ever optioned 
for filmed, taped or live productions, and few publishers have 
any  expertise  in  promoting  their  books  to  Hollywood  or 
Broadway (or in negotiating with producers). More often, it is 
the producer who contacts the publisher to express interest in a 
book. The publisher would like to share in the windfall when that 
happens, but if the author has an experienced agent, or if he or 
she has independent access to producers, a grant of such rights to 
the  publisher  would  be  both  unusual  and  detrimental  to  the 
author’s best interests.

[7.16] e. Merchandising or “Commercial” Rights

Merchandising or “commercial” rights are the rights to license 
use of the book’s title, characters or other elements for use on T-
shirts, games or other products. Like performance rights, these 
are rarely granted to or used by publishers.

[7.17] f. Audio Rights

As spoken-word, book-based audiodiscs find more widespread 
distribution in various kinds of retail outlets (such as bookstores, 
record  stores,  discount  chains  and  video  shops,  and,  of  ever-
increasing  importance,  via  the  internet),  audio  rights  become 
increasingly important to book publishers. Some large publishers 
have  even  set  up  sister  divisions  to  record,  manufacture  and 
distribute audiobooks. In any case, these rights have become a 
significant profit center to many publishers, who therefore have 
become quite adamant about including them in the grant.

[7.18] g. Electronic Rights

In  the  last  decades,  virtually  all  publishers  have  expanded 
upon  language  previously  contained  in  their  contracts  (e.g., 
“mechanical reproduction and transcription rights”) to make far 
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more  explicit  their  intention  to  obtain  from  their  authors  the 
rights to publish (and to “transmit”) all or part of their books in 
one or more “electronic,” or digital, forms. These rights are often 
broken down into two subcategories, sometimes called “display 
rights” and “multimedia rights.”

“Display rights” refer to the right to reproduce, transmit and 
display some or all of the verbatim contents of a book, including 
text and any illustrations (but without any sound or images other 
than  those  contained  in  the  original  print  version),  in  various 
digital  media  such  as  diskettes,  Web  sites  and  online 
transmission to electronic devices such as Kindles, Nooks,  iPads 
or other digital reading devices or tablet computers.   “Display 
rights” may also include the right to add special functions such 
as search, dictionary lookup, and/or text-to-speech, 

“Multimedia rights” refer to the right to interweave all of or 
portions  of  the  contents  of  a  book  with  added  third-party 
“content,”  such  as  music,  voice-overs,  still  photographs  and 
video images;  to introduce “interactivity” (whereby the reader 
determines the order in which information is presented) and/or 
“hypertext”  links  (which  electronically  connect  the  reader  to 
other  content  or  data);  and  to  reproduce  and/or  transmit  such 
multimedia presentations in various digital media (such as CD, 
DVD  and  online  transmission).    As  smartphoses  and  tablet 
computers become more and more commonplace, “multimedia 
rights” become ever more important, as they are necessary for 
the development of “apps” (applications) for such devices.

With respect to both display and multimedia rights, publishers 
now often draft their grant language as broadly as possible (e.g., 
“in all  electronic media now or hereafter known”) as a hedge 
against the increasingly rapid rate of technological change. Some 
publishers  will  insist  on  obtaining  all  display  and  multimedia 
rights with an almost messianic fervor, as if they believed (and 
they, in fact, profess to believe) that their future survival depends 
on being able to switch from a print to a digital environment.  
With  respect  to  display  rights,  the  publishers  may  well  be 
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correct, as eBook sales are increasing dramatically year-by-year.  
However, other issues are presented by multimedia rights, such 
as  whether  the  author  will  have  quality  control  and  approval 
rights over the derivative works to be created using the author’s 
text (and over who will create such derivative works), and how 
the  author  will  be  compensated  for  such  uses.  The  issue  is 
complicated  by  the  fact  that  motion  picture  and  television 
companies are now upping the ante: They too are demanding a 
complete grant, or assignment, of all electronic rights as part of 
any  acquisition  of  performance  rights  to  a  literary  work. 
Theoretically, if such rights have already been granted to a book 
publisher, the motion picture deal could evaporate.

A common  compromise  is  for  the  author  to  grant  display 
rights to the publisher (who argues with some validity that it will 
have too large an investment in the author’s book to be able to 
afford to lose sales to a competing, identical edition in digital 
form),  while  either  withholding  multimedia  rights  in  their 
entirety (perhaps subject to a “holdback” period, in which such 
rights  will  not  be exploited)  or  granting the book publisher  a 
right of first negotiation with respect to such rights. The author 
should  be  cautious,  however,  of  the  demands  made  by  some 
publishers that the author compensate the publisher for any use 
by the author or his licensee in a multimedia work of more than a 
minimal percentage of the author’s text.

While negotiating these rights, it is particularly important to 
maintain a proper sense of perspective. At present, multimedia 
rights  in  most  instances  have  little  value  and  little  chance  of 
being exercised for any substantial value. The sad truth is that 
relatively few books sell  well  enough to justify the additional 
investment  necessary  to  create  derivative  works  using 
multimedia  rights,  and  thus  to  warrant  prolonged  negotiation 
over such remote possibilities and the resulting adverse impact 
on the relationship between author and publisher.
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[7.19] h. “All Other Publishing Rights”

Unless  the  author  or  his  or  her  representative  specifically 
objects, the language “and all other publishing rights now known 
or  hereafter  developed” will  usually  be  included in  the  grant, 
rather than in a reservation to the author. This is generally to the 
publisher’s  advantage,  rather  than  that  of  the  author,  since  it 
leaves  the  author  with  little  to  sell  in  the  future  should  new 
markets arise. Of course, the author who lacks a literary agent 
may well find it advantageous to grant such rights and most of 
the subsidiary rights discussed above to the publisher, since that 
author may have no practical alternative way to find potential 
buyers for such rights.  Authors who are represented by literary 
agents  should  delete  such  a  provision,  and  substitute  a  broad 
reservation of all rights “other than those explicitly granted to the 
Publisher herein.” 

[7.20] i. “All Rights” Phrasing

An  increasing  number  of  publishers  no  longer  bother  to 
enumerate the rights they require to be granted or assigned to 
them, preferring instead language such as “exclusive print, audio 
and  electronic  rights  .  .  .”  or  “the  exclusive  right  to  publish, 
reproduce  and  distribute  .  .  .”  in  “all  media  now  known  or 
hereafter  devised.”  Unfortunately  (but  presumably  not 
unintentionally), this strategy shifts to the author (or her agent or 
attorney) the burden of anticipating the future, specifying those 
rights to be reserved to the author and justifying why such rights 
should be reserved.   In the opinion of this writer, it is important 
to contest  and to change such sweeping grants,  and to refrain 
from signing any agreement in which the publisher refuses to 
accept such changes.

[7.21] 3. “Author’s Name and Likeness”

Privacy or  “right  of  publicity” laws in  various states  could 
inhibit the use by book publishers of the names, photographs and 
biographical  data  concerning their  authors  in  advertising  their 
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books  and  in  subsidiary  uses  of  the  books.  In  response, 
publishers often include in the grant of rights an explicit right to 
use  of  such  materials.  Authors  sometimes  request,  and 
occasionally  receive,  a  right  of  approval  with  respect  to  such 
uses, or at least a prohibition against use of the author’s name or 
likenesses for any purpose other than promoting or advertising 
the author’s book.

[7.22] B. Territorial Grants

At  a  minimum,  the  American  book  publisher  expects  to 
receive  the  right  to  sell  its  books  in  the  United  States,  its 
territories,  possessions  and  military  bases,  Puerto  Rico,  the 
Philippines and, if rights have not already been sold to a British 
publisher, in Canada. Ideally, the American publisher would like 
to  be able  to  sell  and license the  book throughout  the  world. 
However,  authors  and  their  agents  often  realize  that  if  they 
themselves license foreign publishers, the proceeds will not have 
to be shared with the American publisher, and so the author will 
reserve  such  rights.  Of  course,  if  the  author  does  not  use  an 
agent, it is likely that he or she will have a difficult time finding a 
foreign publisher,  much less  negotiating a favorable deal;  and 
thus, in such instances it is common to grant world rights to the 
original publisher. 

Foreign  publication  rights  are  usually  divided  in  two 
categories: “British Commonwealth” and “foreign translation.” 

Licensing  by  either  the  author  or  publisher  of  the  British 
Commonwealth  rights  brings  an  interesting  historical 
phenomenon  into  play  called  the  “open  market.”  Typically,  a 
British publisher will be granted exclusive rights to print, publish 
and sell a book in the entire British Commonwealth (which the 
British  naturally  define  as  expansively  as  possible,  and  the 
Americans  define  as  narrowly  as  they  can).  Rarely,  separate 
grants may be made to Australian or South African publishers. 
The “open market” is the rest of the world, outside of the British 
Commonwealth,  the  United  States  (and  its  dependencies)  and 
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Canada (which is usually included in the territory of either the 
British or  American publisher,  whichever  first  contracted with 
the  author;  however,  there  are  a  number  of  independent 
publishers  in  Canada,  and  an  author  could  arrange  for 
publication in Canada before licensing either an American or UK 
publisher).

The  term  “open  market”  reflects  the  nonexclusivity  of  the 
rights obtained by both American and British publishers to sell 
their  English-language  editions  in  open  competition  with  one 
another in such neutral territories. 

Some American publishers request a few months’ exclusivity 
in  the  open  market  following  publication  of  their  edition,  in 
order  to  reduce  the  geographic  advantage  of  their  British 
counterparts.  Not  unreasonably,  some  American  publishers’ 
contracts also stipulate that where British rights are reserved to 
the author,  but  remain unsold within a year or  two after  U.S. 
publication, the American publisher will be able to sell its edition 
in the Commonwealth, or will itself be able to license a separate 
British edition. Theoretically, if the author is unable to sell such 
rights within the specified time period, when the U.S. edition is 
most prominent, the author is unlikely to be able to do so later 
when  the  book  has  passed  its  peak.  Also  theoretically,  an 
American publisher should not object to an author’s request in 
contract  negotiations  for  a  clause  stating  that  the  British 
Commonwealth  or  foreign  translation  rights  granted  to  the 
publisher would, upon notice by the author, revert to the author if 
those rights are neither exercised nor licensed by the publisher 
within the first couple of years after U.S. publication. However 
reasonable  this  provision  may  appear,  publishers  often  are 
extremely  reluctant  to  accede  to  such  a  request  in  contract 
negotiations.

Due to the Treaty of Rome’s abolition of trade barriers among 
European  Union  (EU—formerly  European  Economic 
Community)  nations,  British  publishers  have  argued  for  an 
expansion of their exclusive territory to include the entire EU, so 
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as  to  protect  themselves  against  American  editions  that  could 
otherwise  be  legally  imported  into  the  United  Kingdom  by 
wholesalers in other EU member nations. Simultaneously, some 
American publishers (several of whom have UK subsidiaries or 
affiliates) have increased their efforts to acquire exclusive world 
rights in books. At this point, it is difficult to predict whether the 
British publishers’ concerns will materialize, or whether authors 
will  routinely  be  expected  to  grant  exclusive  rights  to  wider 
territories than before. 

Territorial negotiations among authors, agents and publishers 
have  become  increasingly  lively  and  creative,  and  this  trend 
seems  likely  to  continue.  For  example,  one  major  American 
publisher has added two paragraphs to its standard form contract, 
one  of  which  permits  the  publisher  to  publish  in  Australia 
(usually  part  of  the  British  publisher’s  exclusive  territory), 
notwithstanding any deletion of that country from its exclusive 
territory,  unless  the  author  notifies  the  American  publisher  at 
least 60 days prior to publication of the U.S. edition that another 
publisher has been granted such rights, and unless copies of such 
other edition are actually on sale “in significant numbers of book 
stores” in Australia within 30 days after publication of the U.S. 
edition.  The  other  paragraph,  buried  at  the  very  end  of  the 
contract, prohibits the author from permitting the publication or 
the  licensing  of  more  than  one  hardcover  and  one  paperback 
English-language edition of the author’s work, other than those 
published or licensed by the American publisher. This publisher 
may be concerned about the possibility of a large-print or book 
club edition being published in Great Britain, or, more likely, it 
may wish to prevent the author from separately licensing British 
and Australian editions.

It is important to note that books sold to internet bookstores 
(whether print editions or eBooks), can theoretically be re-sold to 
consumers  anywhere  in  the  world.  It  is  therefore  worth 
considering excluding internet sales from any exclusive grant of 
rights  to  a  publisher,  and  explicitly  making  such  rights 
territorially  non-exclusive,  such  that  the  Author’s  publisher 
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licensees  in  the  UK  and  the  US  (and  any  in  Australia  or 
elsewhere) may all sell their editions over the internet, without 
the  author  being  accused  of  breach  of  contract  by  any  such 
licensee.   Of  course,  one  may  expect  considerable  pushback 
from each publisher in any such effort.

[7.23] C. Term

The  traditional  contract  for  original  publication  of  a  book 
grants  the  publisher  rights  for  “the  full  term  of  copyright, 
including  any  extensions  and  renewals.”  Under  current  U.S. 
law,  there  are  no  extensions  or  renewals  for  books  first 3

published after 1977, but the term of copyright for such books 
extends for the life of the author and 70 years thereafter. There 
are  exceptions:  where  the  “author”  is  anonymous  or 
pseudonymous,  is  not  a  “natural  person”  or  has  obtained 
copyright as a “work for hire,” whether by employing the actual 
author  or,  if  the  book  fits  within  one  of  several  categories 
provided by the copyright statute, by commissioning it pursuant 
to  an  explicit  written  agreement.  In  these  cases,  the  term  of 
copyright  is  the  lesser  of  95  years  from  the  year  of  first 
publication, or 120 years from the year of creation.  Subsequent 4

grants of reprint  rights to other publishers are often for much 
shorter periods, such as seven or ten years, but the original grant 
is almost always for the full term of copyright. While this may 
seem excessive, as it would prevent the author’s ever escaping 
from an economically unprofitable or otherwise disadvantageous 
deal, the apparent unfairness is almost always mitigated or cured 
by the inclusion in the contract  of  both a “failure to publish” 
clause, which permits the author to revert rights if the publisher 
does  not  publish  within  a  specified  period  of  time  (usually 
excepting failure due to force majeure),  and an “out of print” 

17 U.S.C. § 302(a).3

17 U.S.C. § 302(c).4
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clause,  which  at  least  theoretically  allows  the  author  to 5

terminate  the  publisher’s  rights  if  the  publisher  ceases  to 
maintain inventory and sell  the work,  and fails  or  declines to 
reprint within a specified number of months after notice from the 
author of the author’s desire to have the rights reverted. Given 
that current tax law interpretation  discourages publishers from 6

maintaining large inventories after initial publication, and given 
further both the prohibitive per-book cost of conventional small 
reprintings and the intense competition for retail rack (or shelf) 
space, relatively few books are maintained in inventory for even 
a decade, much less for the full term of copyright.

However,  recent  developments  in  “print  on  demand” 
technology and “e-book” publishing have complicated the issue 
of when a book is considered “in print” or “out-of-print.”7

In  addition,  the  current  U.S.  copyright  law  contains 
complicated provisions that permit all authors (other than writers 
of “works made for hire”) or certain of their surviving heirs to 
terminate grants of rights made by the authors. The termination 
right may be exercised during a five-year period beginning, with 
respect to works first published after 1977, 35 years after the date 
of  first  publication  (or  40  years  after  the  date  of  the  grant, 
whichever is sooner),  and, as to works first published prior to 
1978, after 56 years from the date copyright was first secured 
(usually  by publication),  or  on January 1,  1978,  whichever  is 
later (or, in certain cases, during a period of five years beginning 
at  the  end  of  75  years  from  the  date  copyright  was  initially 
secured).  This  termination  right,  which  reverts  all  rights 8

5 See Section X.

See Thor Power Tool Co. v. Comm’r, 439 U.S. 522 (1979), aff’g 563 F.2d 861 (7th 6

Cir. 1977).

 This is discussed in Section X.7

17 U.S.C. § 304(c), (d). 8
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otherwise granted, except the right to exploit derivative works 
created pursuant to the grant prior to its termination, is intended 
to protect authors against their own lack of economic “clout” in 
negotiations  with  publishers  (and others),  notwithstanding any 
contrary language contained in the contracts they sign.

Similarly, current U.S. copyright law recognizes the right of 
certain heirs of an author, where the author dies before renewing 
the  copyright  of  his  or  her  pre-1978 work,  to  a  “new estate” 
commencing upon the beginning of the renewal term, free and 
unencumbered by any copyright licenses or assignments made 
by the author during the original term. Unlike the termination 
right discussed in the preceding paragraph, the right of an heir to 
an unencumbered renewal term applies to derivative works as 
well as to the original work. Thus, a book publisher or motion 
picture  distributor  can  be  required  to  cease  publication  and 
distribution of  the author’s  books and movies,  or  to  negotiate 
new contracts on terms acceptable to the heir for their continued 
publication and distribution.

This  is  exactly  what  happened  to  Jimmy  Stewart  and 
Universal Pictures in the Rear Window litigation.  In that case, 9

the  United  States  Supreme  Court  held  that  because  Cornell 
Woolrich died before renewal of the copyright on his short story, 
“It Had to be Murder,” the rights he had previously granted to 
Stewart’s  and  Universal’s  predecessors-in-interest  could  not 
extend to the renewal term of copyright. Thus, distribution of the 
motion  picture  (which  was  based  on  Woolrich’s  short  story) 
during  the  renewal  term  constituted  an  infringement  of  the 
renewal  term  copyright  owned  by  an  assignee  of  Woolrich’s 
estate. 

Stewart v. Abend, 495 U.S. 207 (1990).9
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[7.24] II.  THE ADVANCE AGAINST 
EARNINGS
[7.25] A. Computation

Virtually  all  traditional  book  deals  include  payment  of  an 
advance  by  the  publisher  to  the  author.  The  advance  was 
originally intended to make it possible for the author to survive 
long enough to complete the manuscript—the majority of writers 
have  never  been  in  the  wealthiest  or  best-paid  strata  of  our 
society. While this may still be one of the reasons for paying an 
advance, the amount paid often bears no relationship to the cost 
of living, or to the time the author likely will need to write the 
book.  Instead,  the  advance  more  likely  will  be  computed 
according to the publisher’s estimate of the number of copies of 
the book it can sell, the likely selling price and manufacturing 
cost of each book, the royalty rate and the percentage of books it 
is likely to receive as returns. Ultimately, the publisher wants to 
be sure that the advance it pays will not exceed the royalties the 
book will eventually earn for the author.

The publisher will also take into account the period of time 
before the manuscript will be delivered, the time it will need to 
produce finished books after  receiving the manuscript  and the 
time it will need to sell enough copies to recoup the advance. 
(Since publishers  act  very much like bankers  or  factors  when 
they make advances to authors,  they try to act  with the same 
prudence in making their “investments” in yet-to-be-completed 
manuscripts.)

Publishers must also consider the type of book in which they 
are investing and the reputation of its author, since both factors 
will directly influence the potential for sales of the book. A first 
novel, children’s book or “genre” paperback rarely will receive 
the same kind of advance that a publisher would pay for a likely 
bestseller by a famous author. Thus, most first novels, children’s 
books,  “literary”  fiction  and  categories  such  as  men’s  action-
adventure, mystery, science fiction, westerns and most romance 
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titles will bring advances of less than $10,000. (Even here, of 
course, there are exceptions—some mystery, science fiction and 
romance authors have “broken out” of their categories, and their 
books  often  make  bestseller  lists  and  thus  earn  the  authors 
bestseller-type advances.) More economically promising books 
can generate advances up to several hundred thousand dollars, 
or, in rare cases, of one or more millions of dollars.

[7.26] B. Payout

Advances are usually paid in installments, such as one-third 
on  the  signing  of  the  publishing  contract,  one-third  on 
acceptance  of  the  complete  manuscript  and  one-third  on 
publication of the book. Sometimes, additional installments are 
paid  on  acceptance  of  one-half  of  the  manuscript  or  upon 
paperback publication. Additional “bonus” advances may also be 
paid for  each week the book appears  on the New York Times 
bestseller list, or in the first position on such list, or on release of 
a motion picture based upon the book. Generally, the publisher 
tries to minimize its risk of not recovering the advance, both by 
paying out as little as possible before learning whether the book 
(when  completed)  will  be  commercially  marketable,  and  by 
stretching out the payments so that it will begin to sell books and 
recoup its  investment within a short  time after paying out the 
bulk of the advance to the author.

Publishers  often  make advances  payable  on  events  such as 
hardcover or paperback publication (or just “on publication of 
the  Work”).  Since  not  all  accepted  manuscripts  are  actually 
published, it is always a good idea to change such references to 
ensure that payment is not merely contingent, but certain after 
the passage of a stated amount of time, as in “on publication, or 
one  year  after  Publisher’s  acceptance  of  the  manuscript, 
whichever first occurs.”

Occasionally,  where a portion of the author’s advance does 
not become payable until some time following the publication of 
the book (such as “on paperback publication, or one year after 
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hardcover publication, whichever first occurs”), the advance is 
earned  (by  sales  and/or  licensing)  or  exceeded  before  that 
portion becomes payable. In such instances, unless the contract 
explicitly requires acceleration of the advance or payment of the 
earned royalties (which requirement would normally have to be 
separately negotiated, since most standard form contracts do not 
so stipulate), most publishers are likely to make the author wait 
until the contractual due date for the next advance installment. 
Where this occurs, that portion of the advance is no longer an 
“advance,” but rather a deferred payment of amounts previously 
earned. The publisher views it differently; it views its contractual 
obligation as requiring it to pay set amounts of money pursuant 
to a predetermined schedule. And, while that schedule normally 
requires  the  publisher  to  loan  out  “unearned”  sums,  it  also 
entitles the publisher (again, as the publisher sees it) to retain any 
windfall that may arise until the contract specifies otherwise.

[7.27] C. Returnability of Advances

Advances are generally “nonreturnable” to the publisher once 
the  publisher  acknowledges  receipt  of  an  “acceptable”  or 
“satisfactory” manuscript.  The publisher then assumes the risk 
that insufficient sales and licensing income might prevent it from 
recouping  or  “earning  out”  the  advance.  In  other  words,  the 
publisher  cannot  force  the  author  to  return  any  “unearned” 
portion of the advance. One exception to this practice is where 
the publisher receives a legal claim relating to the content of the 
book, which, if successfully litigated, would evidence a breach 
of  the author’s  warranties.  While it  is  rare for  such claims to 
arise  before  the  advance  is  fully  paid  to  the  author,  this  can 
occur, particularly in multiple-book contracts.

The more common situation in which an author is told he or 
she will not receive the full advance (or even is told to return 
advances previously received) arises when a publisher rejects a 
manuscript, or partial manuscript, following delivery of same by 
the author. It is occasionally possible (depending on the policy of 
the particular publisher and the degree to which the publisher 
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desires to contract for the particular book) to negotiate a “first 
proceeds”  clause,  in  which  the  author  is  required  to  return 
advances received only to the extent of monies received from a 
new publisher  following rejection of  the book by the original 
publisher. Many publishers are reluctant to so limit their right to 
recover  advances  (and  do  so  only  where  they  think  it  is 
particularly likely that the book will ultimately prove acceptable) 
on the theory that if they find the book unsatisfactory, so will 
other  publishers,  and  thus  there  will  never  be  any  “first 
proceeds” from which they can be repaid. For the same reason, 
most publishers now use a modified (or “false”) “first proceeds” 
clause, which provides that if the publisher is not totally repaid 
from “first proceeds” within a specified time period, the author 
shall  thereafter  be  responsible  for  repayment  of  any  amounts 
remaining due, without regard to any “first proceeds” limitation.

If the complete manuscript is never delivered to the publisher, 
the publisher is likely to demand return of its advance, and few, 
if  any,  publishers  would ever  agree to  any limitation on their 
right to do so. Similarly, and more commonly, disputes may arise 
with respect to late delivery of a manuscript or the contractually 
required  installment  of  a  manuscript.  In  such  instances,  the 
author  and  publisher  may  well  disagree  as  to  whether  late 
delivery  was  caused,  entirely  or  in  part,  by  the  publisher’s 
requests  for  revisions,  whether  the  publisher  expected  and/or 
excused the late delivery, and whether the failure to deliver on 
time is a sufficiently material breach as to entitle the publisher to 
terminate the contract and demand the return of its advance. 

It is also not unusual for a publisher to take advantage of an 
author’s tardiness to rid itself of a contractual obligation it  no 
longer  wants,  whether  due  to  the  departure  of  the  acquiring 
editor, the publication by another house of a competing book or 
an intervening event that reduces the commercial appeal of the 
manuscript.  For this reason, authors would be well  advised to 
adhere to their delivery deadlines and, where that is impossible, 
to  obtain  a  written  extension  of  time  to  deliver,  executed  in 
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accordance with  the  requirements  of  the  contract’s  integration 
clause.

[7.28] D. “Cross-Collateralization”

Where a contract contemplates the delivery and publication of 
more than one book, the publisher will probably request, or insist 
on, the right to account for all books jointly. The publisher will 
make the same request (although perhaps less insistently) where 
the contract is  for only one book, but where the author has a 
prior contract for another book with the same publisher. Whether 
the  publisher  refers  to  “cross-collateralization”  or  to  “joint 
accounting,” what is meant is the right to recover advances and 
royalty overpayments made on each book from the earnings of 
all that author’s books, so that if one book fails to earn back its 
advance or if returns of that book exceed the publisher’s reserve, 
earnings on the other(s) can be applied to make up the shortfall.

While  this  is  certainly  fair  and  appropriate  from  the 
publisher’s perspective, absent specially negotiated language to 
the contrary, the author risks having his or her earned royalties 
on  the  first  book  withheld  until  all  advances  on  the  author’s 
subsequent book(s) are paid and recouped by the publisher. As 
different  publishers  may,  of  course,  vary  in  their  handling  of 
such situations, it would be prudent to determine the publisher’s 
view in advance and to make sure the contract accurately and 
explicitly reflects any understandings on the subject.

[7.29] III.  ROYALTIES
Royalties,  along with the advance and the income from the 

exploitation  of  subsidiary  rights,  constitute  the  economic 
underpinning  of  virtually  all  traditional  author/publisher  trade 
book contracts. In general, the publisher agrees to pay the author 
a predetermined percentage of the retail price of all copies of the 
book  finally  sold  through  ordinary  trade  channels,  and  a 
predetermined  percentage  of  the  publisher’s  actual  receipts 
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(usually resulting in a substantially lower per-copy payment) on 
sales made outside ordinary trade channels.

[7.30] A. Return of Books

The  word  “finally,”  as  used  in  the  preceding  sentence, 
assumes a great and depressing significance when examined in 
light  of  the  reality  of  the  trade  book  publishing  business. 
Virtually  all  copies  of  hardcover,  trade  paperback  and  mass-
market  paperback  books  sold  to  or  through  “ordinary  trade 
channels” (i.e., bookstores, discount warehouse stores, libraries, 
newsstands,  supermarkets,  drugstores  and  most  of  the  other 
regular retail book outlets, as well as the jobbers and wholesalers 
who buy from publishers and resell to such outlets) are sold by 
the  publishers  on  a  fully  returnable  basis.  “Fully  returnable” 
means, in most instances, that the book can be returned to the 
publisher for full credit (or nearly so) at any time before the date 
announced by the publisher when the publisher declares the book 
“out of print”—that is, no longer available for sale. It is therefore 
difficult  or  impossible for  the publisher  to determine,  prior  to 
such date, how many copies have “finally” been sold.

In  addition,  when  retailers,  jobbers  or  wholesalers  return 
hardcover  or  trade  paperback  books  to  the  publisher,  a 
substantial  percentage  of  such  books  are  damaged  or  lost  in 
shipment.  Worse  yet,  returns  of  mass-market  paperbacks  are 
ordinarily made by “stripping,” (which means returning only the 
front cover to the publisher and destroying the remainder of the 
book,)  or  by  affidavit  of  destruction,  so  as  to  avoid  the 
disproportionately  high cost  of  freight.  Thus,  books that  were 
“sold”  by  the  publisher  may  be  either  “finally”  sold  to  the 
consumer,  returned  to  the  publisher  in  perfectly  salable 
condition, returned in unsalable condition, or lost or destroyed; 
and, at any given time, the publisher may only be able to guess 
the number of copies in each category.

The relevance of returns becomes even more apparent when 
one considers the actual experience publishers have had in this 
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regard. It is by no means uncommon for 40 to 60 percent of the 
copies of a mass-market book to be “returned” (via cover-only or 
via  affidavit  of  destruction)  to  the  publisher.  Neither  is  it 
uncommon for 20 to 40 percent of the copies of a hardcover or 
trade paperback book to be returned. Most publishers, who have 
seen  far  worse  returns  for  their  less  successful  publications, 
would not consider these percentages disastrous.

While  returns  are  bad  news  to  authors,  who  receive  no 
royalties  on  returned  books,  they  are  even  worse  news  to 
publishers, who have invested manufacturing costs and a portion 
of  their  author  advances,  design  and  production  costs, 
advertising and promotion expenses, and overhead expenses in 
every copy they print, and who can recover those costs only from 
copies  sold  and  not  returned.  It  is  not  surprising  then,  that 
publishers  are  reluctant  to  increase  their  exposure  by  paying 
higher  advances  than  necessary,  or  by  paying  out  “earned” 
royalties  that  may  subsequently  be  turned  into  “unearned” 
advances, due to returns of previously “sold” books.

[7.31] B. Reserves

In  order  to  protect  themselves  from  losses  generated  by 
substantial returns, nearly all publishers insert provisions in the 
royalty or accounting sections of their contracts entitling them to 
maintain a “reasonable” reserve against returns. As always, the 
term “reasonable” is strictly subjective, given the huge difference 
in returns experienced by any given publisher from year to year, 
from one type of publication to another, and from book to book 
within a given category. However, as the publisher sees it, it is 
far  better  to  err  on  the  side  of  conservatism than  to  pay  out 
excess sums to (often impecunious) authors who may be unable 
to come up with sufficient funds to return overpayments should 
returns exceed the publisher’s reserve.

It is difficult to find a fair compromise between the publisher’s 
understandable concern about possible returns and the author’s 
equally valid objection that the publisher’s reserve constitutes an 
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interest-free  loan of  indefinite  duration to  the  publisher  of  the 
author’s money. In rare instances, a publisher may be willing (if 
sufficiently anxious to obtain publication rights) to limit reserves 
to a given percentage of books shipped,  or to make stipulated 
reductions in the reserves maintained on a given shipment after 
set time periods. More often, however, the publisher is likely to 
refuse  to  accept  any  contractual  limitations  on  its  reserves,  in 
which case the author’s primary remedies (after execution of a 
contract without such limitations) are persuasion, audit and the 
threat of litigation.

[7.32] C. Deferments

In the dark ages of U.S. income tax law, when the maximum 
federal tax rate was 70 percent of income, some authors were 
happy to authorize their publishers to withhold all payments in a 
given  year  in  excess  of  a  stated  amount,  so  as  to  reduce  the 
adverse  impact  of  taxes  on  such  income.  Many  publishers 
incorporated  such  provisions  in  their  standard  form contracts, 
and some publishers’ contracts may still include such provisions 
(likely intended less for the benefit of the author’s tax planning 
than for the publisher’s cash flow). While authors should consult 
with their tax advisors on such matters, it is obvious that such 
deferments are far less desirable today, when the maximum tax 
bracket is approximately half of what it used to be.

[7.33] D. “Standard” Royalty Rates

Like advances, royalty rates vary a great deal, depending on 
the publisher, the kind of book and the bargaining positions of 
the parties. Insofar as any rates may be described as “standard,” 
the rates most frequently paid by large commercial  houses on 
“average”  adult  trade,  non-genre,  non-illustrated  books,  by 
“ordinary” authors, are as follows:

1. Hardcover:  Based  on  the  “retail  price,”  “catalog  price,” 
“cover price,” “list price” or “gross invoice price”—that is, 
the price listed in the publisher’s catalog or on the cover of 
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the  book  (but  excluding  any  “freight-pass-through”  or 
“FPT”  increment  intended  to  reimburse  the  retailer  for 
freight costs) at which the publisher suggests retailers might 
sell  the  book—a royalty  of  10  percent  on  the  first  5,000 
copies sold, 12.5 percent on the next 5,000 copies sold and 
15 percent thereafter.

2. Trade Paperback: 6 percent up to 10,000 or 20,000 copies, 
7.5 percent thereafter.

3. Mass-market Paperback: 8 percent up to 150,000 copies, 10 
percent thereafter.

4.    eBook: 25% of the publisher’s net receipts.

Again,  these  rates  are  merely  illustrative,  and  no  author 
(possibly excepting Stephen King, John Grisham, J.K. Rowling 
and others of equal commercial success) should feel deprived if 
the  rates  offered  by  a  publisher  are  lower  than  those  stated 
above, particularly since the author may have obtained a larger 
advance  or  a  larger  share  of  the  subsidiary  rights,  or  other 
consideration in exchange for lower royalties (which, after all, 
are  often  largely  irrelevant,  since  many books  never  earn  out 
their advances); or the rates may be lower since the publisher 
may consider the book unlikely to be profitable, and may thus be 
reluctant to publish it at all, much less for “standard” or “high” 
royalty  rates.  Finally,  a  good  small  publisher  may  well 
compensate  for  unexciting  royalties  by  lavishing  far  more 
attention  on  the  editing,  design,  production,  promotion  and 
marketing of a given book than a larger, richer house (with more 
titles to publish) might be inclined to do, and may thus ultimately 
sell more copies than the larger house, resulting in higher total 
payments to the author. The smaller house may also retain lower 
reserves, thus releasing the author’s money earlier.
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[7.34] E. Other Royalties

The royalty rates described above as “standard” rates apply to 
sales  within  the  United  States  at  regular  discounts  through 
ordinary  trade  channels.  Most  publishing  contracts  establish 
separate  rates  for  other  kinds  of  sales,  which  are  described 
below.

1. Foreign sales: usually the lowest of the rates set forth for 
regular  domestic  sales,  without  the  escalation  based  on 
quantity and usually not based on retail price, but rather on 
the  publisher’s  actual  receipts,  net  of  discounts  and 
commissions to sales agents.

2. “Special”  sales,  including  mail  order,  premiums,  sales  to 
book clubs or schools and, generally, other sales outside of 
(or,  in  some  cases,  within)  ordinary  trade  channels  at 
discounts  in  excess  of  the  publisher’s  normal  trade 
discounts:

a. 10 percent of net amounts received on hardcover 
sales, and

b. 5 percent of net amounts received on paperback 
sales.

3. “Remainder”  sales  (i.e.,  sales  intended  to  dispose  of 
overstock): same as “special” sales noted above, except that 
where  copies  are  sold  below  the  publisher’s  cost  of 
manufacture, most publishers will pay no royalty.

4. Sales  of  hardcover  editions  from  limited  printings  (often 
2,500  or  fewer  copies)  at  least  one  year  after  first 
publication, intended to keep an edition in print: 50 percent 
of  the  publisher’s  “standard”  rates.  Upon  request,  most 
publishers  will  specify  that  such  reduced  rate  shall  be 
applied to only one such printing per year.
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5. Copies destroyed, given away for review, publicity, sample 
or  other  similar  purposes,  sold  to  the  author  or  agent  at 
contractually  stipulated  discounts,  or  sold  at  or  below 
manufacturing cost: usually no royalty is paid.

[7.35] IV.  SUBLICENSING
As discussed above, publishing contracts ordinarily grant to 

the publisher the right to license third parties to publish all of or 
portions of a book.

[7.36] A. Division of Proceeds

Most contracts provide that the net proceeds from such third-
party licenses shall be split equally between the publisher and the 
author  (after  deduction  of  the  publisher’s  out-of-pocket  costs, 
such  as  foreign  taxes,  agents’ commissions  and  the  cost  of 
manufacture of any copies of the book sold to the licensee). The 
following  exceptions  to  the  equal  division  of  proceeds  result 
from the traditional reservation of such rights to the author, for 
disposition by the author’s agent, and are intended to compensate 
the author for not reserving such rights:

1. British Commonwealth: 80 percent to the author.

2. Foreign translation: 75 percent to the author.

3. “Performance,” including stage, motion picture,  television, 
radio and, sometimes, videocassettes: 80 to 85 percent to the 
author.

4. “Commercial” or “merchandising”: 75 to 85 percent to the 
author.

5. “First serial”: 85 percent to the author.

Each of the percentages indicated above may, of course, be 
open to negotiation in any given instance.
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Other  exceptions  usually  permit  the  publisher  to  grant, 
without compensation to either the publisher or the author, the 
following:

1. Licensing of reprint rights in all or portions of the book to 
organizations  that  service  the  disabled,  by  publication  of 
Braille or large-print editions, spoken-word recordings and 
so forth.

2. Licensing  to  purchasers  of  performance  rights  (whether 
purchased from the publisher or the author) of the right to 
publish excerpts or synopses of the book, usually limited to 
7,500  or  10,000  words  (sometimes  further  limited  by  the 
phrase, “in the aggregate”), for the purpose of advertising or 
promoting the performance.

[7.37] B. Payment of Proceeds

Ordinarily,  after  the  entire  advance  is  earned,  the  author’s 
share  of  subsidiary  rights  (often  abbreviated  to  “subrights”) 
income is paid simultaneously with the payment of royalties—
three or four months after the end of the publisher’s semiannual 
accounting periods.  Thus,  if  the publisher receives a subrights 
payment in the first month of the cycle, the author may be forced 
to wait nine or ten months before receiving his or her share. To 
remedy  this,  some  authors  have  demanded,  and  a  few  have 
received,  a  “flow-through”  of  their  share  either  of  specified 
categories of such income (such as “paperback flow-through” or 
“first  serial  flow-through”),  or,  in  rare  instances,  of  all  such 
income so that the publisher is required to pay the author’s share 
upon  receipt,  rather  than  at  the  time  of  the  next  royalty 
statement. The author typically will receive flow-through shares 
in excess of a specified minimum amount per payment, such as 
$500, so that the publisher is not required to send $10 or $50 
checks  to  the  author.  In  most  instances,  flow-through  is  still 
predicated on the total advance having been previously recouped 
by  the  publisher.  Occasionally,  however,  a  particularly  strong 
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author will succeed in negotiating for flow-through of subrights 
income regardless of whether the total advance has been earned.

[7.38] V. DELIVERY AND ACCEPTANCE OF 
MANUSCRIPT

The typical  trade  book publishing  contract  includes  one  or 
more provisions describing the book to be delivered in terms of 
content  (i.e.,  fiction  or  nonfiction,  together  with  a  brief 
description of the plot or subject matter), length (usually in terms 
of word count) and establishing a date by which two copies (or, 
increasingly,  one  hard  copy and one copy on diskette)  of  the 
“complete, final manuscript” are to be delivered “in content and 
form  acceptable”  to  the  publisher.  The  same  (or  closely 
following) provisions of the contract then usually state that the 
publisher  will  have a  predetermined period of  time,  generally 
from two to four months (if the contract does not stipulate a time 
period,  it  is  very  important  that  such  a  limitation  be  added), 
within  which  to  examine  the  manuscript  and  to  determine 
whether  it  is  indeed  “acceptable”  (or  “satisfactory,”  in  some 
contracts).  While  these  provisions  might  appear  fairly 
straightforward, they are in fact among the most hotly contested 
(and litigated) provisions in the contractual relationship between 
author and publisher.

[7.39] A. Delivery Date

Most book contracts (excepting, for the most part, first novels) 
are signed on the basis of a “proposal,” that is, a combination of 
sample  chapters  and  an  outline  or  synopsis,  submitted  well 
before  the  entire  manuscript  has  been  written.  By  securing  a 
publisher’s “commitment” (and advance) at that stage, the author 
is more likely to avoid the horrendous prospect of completing 
considerable research and creative activity, only to find that no 
publisher wants the finished book.

In addition,  the author  will  have the use of  the publisher’s 
advance to defray research and/or living expenses while writing 
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the book. Unfortunately, writing a book is quite different from 
manufacturing  widgets  in  that  (among  other  distinctions)  the 
muse does not always respond when needed, and thus, a book 
may take far longer to complete than originally contemplated. 
Moreover,  as  the  author  progresses  toward  completion  of  the 
manuscript, either the author or the editor may wish to change 
the original  concept  of  the book,  and such changes can often 
require extensive revisions, which also tend to delay completion 
of  the  manuscript.  Such  delays  can  be  quite  upsetting  to  the 
publisher,  since the book, when finally completed, may be far 
less timely than when originally due (because of changing public 
tastes,  intervening  current  events  or  the  prior  publication  of 
similar books by other publishers); or, the book may not fit as 
well into the publisher’s schedule or seasonal “list” as it would 
have  if  timely  delivered.  Moreover,  the  editor  who  originally 
sponsored  the  book  within  the  publishing  house  may  have 
moved on  to  another  company (there  is,  in  fact,  considerable 
movement of editors within the industry, resulting in the all-too 
frequent  phenomenon  of  the  “orphaned”  book)  or  to  other 
interests  entirely,  in  which  case  the  publisher  may  lose 
enthusiasm  for  the  project  and  the  author  may  find  that  a 
reasonably well-written book, totally consistent with either the 
original proposal or the original editor’s suggested revisions, is 
no  longer  “acceptable”  to  the  publisher.  While  meeting  the 
contractual delivery date does not guarantee this will not happen, 
the longer it takes the author to deliver the complete manuscript, 
the greater the likelihood this may occur.

Therefore,  for  each  of  the  reasons  described  above,  it  is 
prudent for the author to complete the book within the prescribed 
period and, if that proves impossible, to commit to writing any 
discussions with the editor concerning requested revisions of the 
manuscript or extensions of the delivery date. Where a contract 
is signed after completion of the manuscript, the contract should 
explicitly  state  that  the  manuscript  has  been  delivered,  and  it 
should further describe any revisions that  the author has been 
requested to make; or, it should provide that the manuscript has 
been accepted in its current form, if no revisions are required.
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If these precautions are not taken (or, in some instances, in 
spite  of  such precautions),  the publisher  may attempt  to  avail 
itself  of  its  contractual  right  to  terminate  the  contract  and  to 
recover from the author any and all sums previously advanced to 
the author. When this occurs, the extent of written documentation 
(if any) is likely to play an important role in determining whether 
a court or an arbitrator will find that any delays in delivery of the 
manuscript were attributable to or excused by the publisher, and 
so  support  the  author  in  refusing  to  return  the  publisher’s 
advance. Even where such a decision is rendered in the author’s 
favor, the author may well have achieved only a Pyrrhic victory, 
due both to the expense of litigation and the possibility that no 
other  publisher  will  share  the  original  publisher’s  initial 
enthusiasm  for  the  book,  which  may  well  then  remain 
unpublished, leaving the author with neither the satisfaction and 
prestige of publication, nor the entire advance (and subsequent 
royalties) originally contemplated.

Important for authors and their representatives to remember is 
that, in most instances, a very substantial portion of the advance 
becomes payable only on or after acceptance of the manuscript; 
therefore, in late delivery situations, it  is  unlikely that a court 
would require the publisher to pay such portion, even where the 
publisher is  found to have contributed to or caused the delay. 
Thus,  if  at  all  possible,  timely  delivery  of  the  manuscript  is 
highly recommended.10

[7.40] B. “Complete” Manuscript

Most  publishing  contracts  require  that  the  author  deliver, 
along with the text of the manuscript itself, any “other materials” 
or  “related  materials”  contemplated  by  the  parties,  such  as 
photographs, illustrations, charts and indexes (which can be quite 

See,  e.g.,  J.B. Lippincott Co. v. Lasher,  430 F. Supp. 993 (S.D.N.Y. 1977); G.P. 10

Putnam’s  Sons  v.  Owens,  51  A.D.2d  527,  378  N.Y.S.2d  637  (1st  Dep’t  1976); 
Robert K. Massie v. Atheneum Publishers, N.Y. Times, Jan. 20, 1977 at 73, col. 5; 
Behind the Best Sellers, N.Y. Times, Nov. 16, 1980, at 46, col. 3, § 7; Publishers 
Weekly, Jan. 31, 1977, at 24.
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expensive  to  have  prepared  by  professionals),  as  well  as  any 
releases or permissions legally necessary or appropriate for the 
use of such materials and of any portions of the manuscript not 
originated by the author (such as quotations), in all editions of 
the  book  (including  electronic  editions),  in  exploitation  of 
subsidiary rights in the book, and in the advertising of the book 
and any subsidiary republications.   Given the potential expense 
of  clearing permissions  for  such a  broad universe  of  possible 
uses,  the  prudent  author  might  wish  to  limit  the  author’s 
obligation to  deliver  only “mutually-agreed” related materials, 
rather  than  related  materials  “necessary  or  desirable  in  the 
judgment of the publisher.”

The contract often gives the publisher two alternatives in the 
event  such  additional  materials  are  not  delivered  with  the 
manuscript:  The  publisher  may  terminate  the  contract  and 
recover all advances previously paid (as the publisher may, of 
course, do if the manuscript itself is not timely delivered); or the 
publisher may itself obtain such additional materials and recover 
the cost of so doing from the author or from amounts then or 
thereafter  due  the  author  under  the  contract.    The  latter  can 
become unduly expensive, from the Author’s perspective, thus 
again  suggesting  the  desirability  of  defining  and  limiting  the  
related materials required to be delivered with the manuscript. 

[7.41] C. Acceptability of the Manuscript

Virtually  every  traditional  trade  book  publishing  contract 
gives the publisher the right to accept or reject the manuscript 
when finally delivered. Many contracts specify that such right 
may  be  exercised  in  the  publisher’s  “sole”  (rather  than 
“reasonable”) discretion, and others stipulate that the publisher 
may  base  its  decision  on  commercial,  as  well  as  editorial, 
considerations.  Publishers,  with  the  possible  exception  of 
“vanity”  publishers  who  charge  authors  for  the  privilege  of 
publishing  their  manuscripts,  feel  that  their  economic  self-
interest, as well as their editorial reputations, require that they 
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reject  books  that  are  unlikely  to  receive  widespread  reader 
acceptance and/or critical acclaim.

Until  1982,  the  courts  were  generally  supportive  of  the 
publishers’ position,  finding  in  case  after  case  that  publishers 
were  entitled  to  reject,  for  either  editorial  or  economic 
considerations,  even  manuscripts  that  were  sufficiently  well-
written to be published by other publishers after rejection by the 
original publisher, and, in most instances, requiring the authors 
to  return  the  advances  they  had  received  prior  to  rejection.  11

However,  while  many  of  these  earlier  opinions  referred  to  a 
publisher’s  obligation  to  make  its  determination  as  to 
acceptability  in  “good  faith,”  in  1982  that  term  was  given 
additional  meaning  in  Harcourt  Brace  Jovanovich,  Inc.  v. 
Goldwater,  and later in Dell Publishing Co. v.  Whedon.  In 12 13

both cases, the court held that the good-faith obligation requires 
the publisher to provide its authors with editorial assistance (at 
least where authors request such assistance), so that the authors 
will be better able to make the manuscript “acceptable” to the 
publisher. The court not only permitted the authors to retain the 
advances they had received before rejection, but in Goldwater, it 
granted the author the additional advances due upon acceptance 
and  publication,  plus  interest  (after  deduction  of  amounts 
received from a subsequent publisher).

In response to those decisions, some publishers now include 
explicit statements in their acceptance clauses to the effect that 
they  have  no  obligation  to  provide  editorial  assistance  to  the 
author  and/or  that  no  editorial  assistance,  encouragement  or 
comments provided to the author shall obligate the publisher to 

See Random House, Inc. v. Gold, 464 F. Supp. 1306 (S.D.N.Y.), aff’d, 607 F.2d 998 11

(2d Cir. 1979); Walker v. Edward Thompson Co., 37 A.D. 536, 56 N.Y.S. 326 (1st 
Dep’t 1899); Stein & Day v. Morgan, 5 Media L. Rep. (BNA) 1831 (Sup. Ct., N.Y. 
Co. 1979). 

532 F. Supp. 619 (S.D.N.Y. 1982).12

577 F. Supp. 1459 (S.D.N.Y. 1984).13
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accept  the  manuscript  or  provide  further  editorial  assistance. 
While  the  effectiveness  of  such  statements  has  not  yet  been 
judicially determined, the court in Doubleday & Co. v. Curtis  14

found that,  in the absence of an express obligation to provide 
“adequate”  editorial  assistance,  the  publisher  has  no  “duty  to 
perform  skillfully”  and  satisfies  its  good-faith  obligation  by 
making sincere efforts to assist the author.

Rather than relying on case law, many attorneys and agents 
prefer  to  negotiate  provisions  that  require  the  publisher  to 
provide  written  reasons  for  unacceptability  based  solely  on 
editorial, rather than commercial factors; to afford the author an 
opportunity  to  rewrite  the  manuscript  in  response  to  the 
publisher’s  comments;  and  to  limit  the  author’s  repayment 
obligation,  if  any,  to  “first  proceeds”  from  publication 
elsewhere.15

[7.42] VI.  PUBLICATION OF THE BOOK
[7.43] A. Obligation to Publish

Most publishing contracts obligate the publisher to publish the 
book within a predetermined time following acceptance of the 
manuscript (if no time limit is specified in the publisher’s draft 
contract,  it  is  important  that  the  author  or  the  author’s 
representative negotiate a time limit and that it is inserted in the 
contract). Many of the same contracts contain explicit limitations 
on such obligation, whether in the same clause or elsewhere in 
the contract. These limitations are described below.

763 F.2d 495 (2d Cir. 1985).14

 15

See supra Part II.C.
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[7.44] 1. Force Majeure

The  principle  of  force  majeure  excuses  the  publisher  from 
performance during the existence of factors beyond its control, 
such  as  strikes,  shortages  of  labor  or  materials,  war  or 
government  restrictions.  Upon  request,  some  publishers  will 
agree to limit the duration of the impact of any such delay upon 
the author.  Oddly enough, most publishers refuse to make the 
author’s  obligation  to  deliver  the  manuscript  similarly 
conditional.

[7.45] 2. Legal Problems Inherent in the Manuscript

Publishing tends to be a low-profit enterprise at best. Where a 
publisher,  even after acceptance of the manuscript,  determines 
that litigation is likely to result from publication, and that such 
litigation  may  result  in  an  adverse  judgment  or  expensive 
settlement,  the  publisher  may  well  lose  all  enthusiasm  for 
publication.  Accordingly,  contracts  generally  permit  publishers 
to  refrain  from  publishing,  or  to  withdraw  a  book  after 
publication  and  recover  any  advances  previously  paid  to  the 
author,  where  the  publisher  in  good  faith  believes  the  book 
contains material that violates the rights of third parties (or even 
material  likely  to  provoke  a  claim).  It  is  often  possible  to 
negotiate language that  obligates the publisher to identify any 
such  material  prior  to  publication,  and  to  allow  the  author  a 
period of time in which to remove or modify same in a manner 
acceptable to the publisher.

[7.46] 3. Limitation on Damages

Some publishers’ contracts limit the damages available to the 
author  if  the  publisher,  for  any  reason  whatsoever,  fails  to 
publish the book by the required date. Usually, these provisions 
entitle  the author to terminate the publisher’s rights under the 
contract and to retain any advances previously paid, in lieu of all 
other  damages.  In  some instances  publishers  will  also modify 
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their contracts to require payment of any advance installments 
subsequently due.

[7.47] 4. Relevant Decisions

Absent explicit contractual limitations of the kind discussed 
above (and possibly despite such language, since these clauses 
have not yet been litigated), courts have held that a publisher’s 
failure to publish a previously accepted manuscript entitles the 
author to payment of any advances then unpaid by the publisher; 
and, if the anticipated earnings from publication of the book can 
be calculated with reasonable certainty (based, for instance, on 
the sales history of the author’s earlier books), then the author is 
entitled to payment of such amounts to the extent they exceed 
the  total  advance,  less  sums  received  by  the  author  from  a 
subsequent  publisher  of  the  same  work  (which  sums  are 
considered to be required mitigation of damages).16

[7.48] B. Control of Publishing Decisions

Most  publishing contracts  explicitly  state  that  the publisher 
shall have sole discretion to determine the style and manner of 
publication,  including  the  format  (hardcover,  trade  paperback, 
mass-market  paperback),  imprint  (i.e.,  the  trade  name  under 
which  the  book  is  published),  quality  of  paper,  cover  and 
binding, cover design, price and number of copies to be printed. 

It is not uncommon for a publisher’s contract to state that the 
publisher “may exercise the usual editorial privileges to make 
the manuscript conform to its standard style of punctuation, 
spelling, capitalization and usage.”  A cautious author or author’s 
representative might wish to add that “any substantive changes 
in the text of the Work shall be subject in each instance to the 
Author’s prior written approval.” 

See Lexington Prods.,  Ltd. v. B.D. Communications, Inc.,  677 F.2d 251 (2d Cir. 16

1982); Demaris v. G.P. Putnam’s Sons, 379 F. Supp. 294 (C.D. Cal. 1973); Freund 
v.  Washington  Square  Press,  Inc.,  34  N.Y.2d  379,  357  N.Y.S.2d  857  (1974), 
modifying 41 A.D.2d 371, 343 N.Y.S.2d 401 (1st Dep’t 1973).
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Many contracts  also  state  that  the  publisher  shall  similarly 
control all decisions with respect to advertising, promotion and 
publicity  for  the  book.  An author  with  substantial  negotiating 
strength  can,  however,  sometimes  obtain  approval  or 
consultation rights  with respect  to cover  elements  and design, 
and  may  also  persuade  a  publisher  to  commit  to  specific 
advertising  budgets  and/or  promotional  tours.  Conversely,  the 
publisher  may ask  the  author  to  commit  to  participating  in  a 
regional or national promotional tour at the time of publication. 
In  this  regard,  the  author  should  bear  in  mind that,  since  the 
publisher determines when publication shall occur, the author’s 
normal  schedule,  and  employment,  may  be  totally  disrupted 
upon  relatively  short  notice,  unless  the  author  makes  her 
obligation  to  promote  “subject  to  her  preexisting  professional 
commitments.”

Finally, some contracts stipulate that the publisher may, in its 
sole discretion, determine which of the various rights granted to 
it under the contract it shall itself exercise, which rights it shall 
license to third parties and which rights it shall allow to remain 
unexercised. This last may seem particularly unfair, but it may 
actually operate to the author’s  advantage,  since the publisher 
arguably  has  superior  experience  with  respect  to  the 
development  of  a  total  marketing  approach.  Consider,  for 
example,  the  potential  adverse  effect  on  the  publication  of  a 
newsworthy work of investigative journalism if the offering of 
first serial rights in the book results in premature disclosure of 
the book’s contents (as has occurred on more than one occasion).

Courts  have  long  held  that  publishers  and  other  copyright 
licensees  have  a  “good  faith  and  fair  dealing”  obligation  to 
exploit  the  licensed  copyrights.  Although  this  obligation  falls 
short of a fiduciary relationship, and the publisher is permitted to 

act  on  its  own  interests  in  a  way  that  may 
incidentally  lessen  an  author’s  royalties,  there 
may  be  a  point  where  that  activity  is  so 
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manifestly harmful to the author, and must have 
been seen by the publisher so to be harmful, as 
to justify the court in saying there was a breach 
of the covenant to promote the author’s work.  17

The various clauses adopted by publishers as described above 
seek to  define and limit  that  basic  good-faith  and fair-dealing 
obligation. However, in at least one case, the Second Circuit held 
that  the  publisher’s  good-faith  obligation  to  “give  the  book a 
reasonable chance of  achieving market  success in light  of  the 
subject matter and likely audience” required a first printing and 
advertising  budget  adequate  to  that  purpose,  “notwithstanding 
the clause which leaves the number of volumes to be printed and 
the advertising budget to the publisher’s discretion.”18

[7.49]  VII. WARRANTY, INDEMNITY 
AND INSURANCE

[7.50] A. Warranties

Unlike  newspapers  and  other  news  organizations,  book 
publishers rarely have their own staff researchers, fact-checkers 
or other such employees. Instead, book publishers tend to rely on 
the facts gathered by their authors. Accordingly, book-publishing 
contracts  generally  require  authors  to  warrant  the  accuracy of 
factual statements contained in the book, and to warrant that the 
book contains no statements that are libelous or that invade the 
privacy or right of publicity of any person.

To avoid expensive litigation, and possible liability, publishers 
also insist that authors warrant that the book is original, that it 
does not infringe any copyrights or trademarks, that it contains 

Van Valkenburgh, Nooger & Neville, Inc. v. Hayden Publ’g Co., 30 N.Y.2d 34, 46, 17

330 N.Y.S.2d 329, cert. denied, 409 U.S. 875 (1972).

Zilg v. Prentice-Hall, Inc., 717 F.2d 671 (2d Cir. 1983). See Wood v. Lucy, Lady 18

Duff-Gordon,  222 N.Y. 88, 118 N.E. 214 (1917); Schisgall v. Fairchild Publ’ns, 
Inc., 207 Misc. 224, 137 N.Y.S.2d 312 (Sup. Ct., N.Y. Co. 1955).
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no information given to the author on the understanding that it 
not be published, that it does not violate any laws or regulations 
(e.g.,  obscenity)  and  that  no  recipes,  advice  or  instructions 
contained in the book will prove harmful to readers.

To ensure that the publisher will be the sole publisher of the 
book, the publisher also expects the author to warrant that the 
book contains no material  in  the public  domain (i.e.,  material 
unprotected by copyright), that the book has not previously been 
published  and  that  the  author  has  not  and  will  not  impair  or 
frustrate the publisher’s exclusive rights.

Frequently, authors ask that some or all of their warranties be 
limited to “the best of their knowledge,” on the grounds that they 
are  neither  attorneys  nor  large  news  organizations,  and  thus 
cannot be expected to make absolute warranties as to either the 
legal status or veracity of their  information. Publishers almost 
invariably respond that if anyone has responsibility for access to 
the information,  it  is  far  more likely to  be the author  (whose 
expertise is supposedly the basis of the book) than the publisher, 
and that if the information is original and accurate, there should 
be no legal problems. In addition, publishers want to be able to 
show  reliance  upon  their  authors’  reputations,  veracity  and 
warranties for the purpose of defending “actual malice” or “gross 
irresponsibility” libel actions.

Notwithstanding  such  reliance,  publishers  often  submit 
manuscripts  suspected  of  potential  for  legal  problems to  their 
house  counsel  or  to  outside  attorneys  for  review.  After  the 
attorneys have identified any problem areas, the publisher asks 
the author to make any revisions necessary to avoid or rectify 
such problems.  Publishers  generally  take the  position that  the 
legal review process in no way relieves the author of any liability 
under the author’s warranties and indemnities. Some publishers 
further ask the author to assume or to share the cost of the legal 
review, since it reduces the likelihood that the author will have to 
incur the expense of litigation when the book is published.
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Since legal problems can arise or continue even after the book 
is  out  of  print  and  the  contract  terminated,  contracts  usually 
provide that the warranties (and concomitant indemnities) will 
survive termination of the contract.

[7.51] B. Indemnities

There is considerable variation among publishing houses with 
respect to the indemnity formulas used to allocate the costs of 
defense and any settlements or adverse judgments.

Most houses usually insist on the right to defend all actions 
using their  chosen counsel  to  ensure that  counsel  experienced 
with  that  kind  of  claim  would  properly  conduct  the  defense. 
Sometimes such publishers will contractually agree to designate 
counsel specified by the author,  if  such counsel is known and 
acceptable to the publisher. More often, the author must accept 
the proposition that the publisher controls the defense, and the 
author pays all or most of the bills. Publishers generally allow 
the  author  to  share  the  same  counsel,  or  to  retain  separate 
counsel at the author’s additional expense.

Some publishers’ form contracts state that the author will be 
solely responsible for all costs incurred in connection with any 
claim. Other contracts may provide that all costs shall be shared 
equally, except with respect to copyright infringement (since an 
author  need  not  be  an  attorney  to  realize  that  copying  other 
authors’ work without permission may well result in litigation). 
Still others distinguish between, on the one hand, claims that are 
ultimately dropped, dismissed, adjudicated in favor of the author 
and  publisher,  or  settled  at  little  or  no  cost  to  author  and 
publisher and, on the other hand, claims that are resolved in a 
fashion suggesting that the author may have in fact breached his 
or  her  warranties  to  the publisher.  In  the former instance,  the 
author’s liability for counsel fees under the indemnity may be 
eliminated entirely,  reduced by 50 percent  or  capped at  a  flat 
sum.
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Many authors or authors’ agents or attorneys request that the 
indemnities be limited to actions “finally sustained” against the 
author or  publisher.  Most  publishers object  to such limitation, 
since  many  claims  and  actions  are  settled,  rather  than  fully 
litigated, and even a very expensive settlement (again, suggestive 
of a breach of the author’s warranties) would not then be covered 
by the limited indemnity.

Virtually all publishers’ contracts provide that any monies due 
the author may be withheld at the inception and for the duration 
of any claim, and may be used by the publisher for the payment 
of expenses incurred as a result of the claim, consistent with the 
author’s indemnity. It is often possible to contractually require 
the  release  of  sums  so  withheld,  if  no  action  is  commenced 
within a year after receipt of the claim. Alternatively, it may be 
possible  with some publishers  to  arrange for  substitution of  a 
letter of credit, a bond or other suitable security in lieu of the 
publisher’s right to withhold.

Other  issues  implicit  (but  often  not  explicit)  in  publishers’ 
indemnity clauses may involve who decides whether to accept a 
proposed settlement or whether one defendant may settle without 
the  other,  and,  similarly,  whether  either  party  may  appeal  an 
adverse judgment without  the other’s  consent  (and,  of  course, 
who will pay for any unapproved settlement or appeal). In each 
instance, an offer by the author when negotiating the contract to 
assume  responsibility  and  to  post  a  suitable  bond  or  other 
security may help persuade the publisher to abide by the author’s 
decision as to whether to settle or appeal (although the publisher 
may  still  refuse,  due  to  concern  that  any  such  settlement  or 
appeal,  or  failure  to  settle  or  appeal,  may  result  in 
disadvantageous  law  that  will  affect  future  publications  or 
litigations,  or  may violate  the  requirements  of  the  publisher’s 
insurance policy).

Some of the questions discussed above are, to some extent, 
negotiable with various publishers (although less so than most 
other provisions in the publisher’s contracts). 
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[7.52] C. Insurance

For many years, authors’ representatives and publishers fought 
bitterly over the publishers’ warranty and indemnity provisions. 
Authors claimed that the imposition of all liability on them was 
terribly  unfair,  since  they  were  generally  less  familiar  than 
publishers  with  the  legal  standards  governing  libel,  privacy, 
copyright and so on, and since even baseless nuisance suits, for 
which  the  author  is  arguably  no  more  responsible  than  the 
publisher, can be very expensive to defend. Also, they claimed, 
such liability represented a financial risk both disproportionate to 
the  authors’  projected  earnings  under  their  contracts,  and 
certainly more difficult for authors to bear than for the relatively 
“rich” publishers, most of which were, in any event, protected by 
“media perils” insurance policies.

Publishers  responded  that  their  insurance  policies  required 
that  they  obtain  full  warranties  and  indemnities  from  their 
authors,  and further,  that  they subrogated the insurers  to  their 
rights against the authors. Publishers also pointed out that giving 
in on this issue would diminish their ability to defend “actual 
malice” libel litigation on the grounds of reasonable reliance on 
the expertise and reputation of their authors (that is, that they had 
every reason to believe in the truth of their authors’ assertions). 
Finally, publishers were genuinely concerned that if authors were 
not  subject  to  liability  under  indemnities  to  publishers,  they 
would  have  far  less  incentive  to  take  appropriate  care  in  the 
researching and writing of their books, and to cooperate in the 
defense  of  claims,  thus  increasing  the  likelihood  of  both 
litigation and liability.

A solution to this impasse was found about 20 30 years ago, 
when  an  innovative  publisher,  working  with  an  equally 
innovative  insurer,  paid  the  insurer  an  additional  premium to 
waive  the  insurer’s  subrogation  rights  and  to  extend  the 
publisher’s coverage to include its authors (who had previously 
found it  inordinately expensive to obtain such coverage on an 
individual  basis).  Many  other  publishers,  wishing  to  remain 
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competitive  in  attracting  important  authors  and  desiring  to 
eradicate  the  conflict  with  authors  concerning  the  indemnity 
issue, quickly followed suit. Suddenly, the conflict was limited to 
who was responsible for covering the deductible under the policy 
and any expenses in excess of or outside the policy. Since many 
publishers at that time had relatively low deductibles ($10,000 to 
$50,000), and high and broad coverages, authors no longer had 
to  face  the  prospect  of  personal  bankruptcy  in  the  event  of 
litigation,  and the  issue  basically  disappeared,  to  the  relief  of 
authors,  publishers,  literary  agents  and  publishing  attorneys. 
Relatively few large New York publishers refused to add author 
insurance endorsements to their  policies (those that  did refuse 
were probably less concerned about the premium cost of such 
endorsements than about the possibility mentioned earlier that, 
without  financial  risk,  authors  would  be  less  cautious  in 
researching and writing their books).

The  situation  remained  stable,  with  indemnity  negotiations 
limited largely to the allocation of liability for deductibles and to 
control  of  settlements  and  appeals,  until  Ariel  Sharon  and 
General  William Westmoreland brought  lawsuits  against  Time 
Inc. and CBS Inc., respectively.  Both companies happened to 19

share the same insurer (who also insured many book publishers), 
and the combined defense costs alone were so high (in excess of 
$10  million)  that  that  insurer  subsequently  withdrew  entirely 
from the coverage of  “media  perils.”  Other  insurers  remained 
active  in  this  area,  but  began  raising  their  deductibles  and 
premiums  to  an  unprecedented  degree,  sometimes  in  high 
multiples  of  the  original  amounts.  Suddenly,  the  additional 
premiums required for author coverage endorsements became a 
significant factor to publishers. More recently, some publishers’ 
deductibles have risen to the point  where they cover only the 
most catastrophic losses; other publishers have elected instead to 
forgo coverage of defense costs. Some publishers have decided 
to self-insure, rather than pay what they feel are unconscionable 

Neither of these actions resulted in the publication of any substantive opinion on 19

the merits.
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premiums;  to  these  publishers,  author  insurance  is  no  longer 
practical,  and full  author indemnities  are now more important 
than  ever.  Given  the  higher  deductibles  and  lower  coverages, 
publishers and authors again have had to seriously consider the 
impact of indemnification.

In  summary,  the  prudent  author,  or  the  author’s  agent  or 
attorney,  must  carefully  review  and  consider  the  publisher’s 
warranty and indemnity provisions, and should inquire into the 
details of any insurance coverage the publisher offers its authors 
(since the insurance policies change over time, publishers often 
include few or no details in their form contracts). Authors whose 
publishers  do  not  offer  author  coverage,  or  whose  publishers’ 
deductibles  and  coverages  leave  the  authors  uncomfortably 
exposed might also inquire of a knowledgeable insurance broker 
as to the cost  of  an individual  policy (often $5,000 or more). 
Unfortunately,  the  publishers  will  not  be  willing  to  pay  or 
reimburse the premium cost of such individual policies.

[7.53] VIII. THE OPTION CLAUSE
The  typical  trade  book  publishing  contract  grants  to  the 

publisher an exclusive option to publish the next book written by 
the author after the book for which the contract was prepared. 
Publishers justify their entitlement to such options by asserting 
(correctly, in many instances) that their investment in the book, 
and their marketing efforts with respect to the book, will often 
result in the author’s next book being far more marketable than 
the original book, and that they should have the future benefit of 
their investment and efforts. For many years, such option clauses 
merely stated “the publisher shall have the exclusive option to 
publish the author’s next book, on terms to be mutually agreed.” 
After  that  language  was  held  to  be  unenforceable  as  an 
“agreement  to  agree,”  publishers  began  to  pay  additional 20

Harcourt Brace Jovanovich, Inc. v. Farrar Straus & Giroux, Inc., 4 Media L. Rep. 20

2625 (Sup. Ct., N.Y. Co. 1979).
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attention  to  these  provisions,  and,  in  many  cases,  they  have 
become quite complex.

[7.54] A. Fiction/Nonfiction

Depending  on  whether  the  author  is  known  primarily  for 
writing novels or works of nonfiction, the publisher often prefers 
to specify in the contract which “next book” shall be subject to 
the  option.  No  publisher  who  pays  hundreds  of  thousands  or 
even millions of dollars for a novel by James Patterson, Nicholas 
Sparks or Stephenie Meyer wants to take the chance that that 
author might next decide to write the definitive guide to growing 
mushrooms for fun and profit, while the next mega-bestseller (to 
be  written  after  the  fungus  text)  goes  to  another  publisher. 
Similarly, few publishers would be happy to see their options on 
the next book by David McCullough or Bill O'Reilly satisfied by 
the submission of a gothic romance novel or adventure yarn.

[7.55] B. Manuscript, Outline or Proposal

Some authors have proven their ability to write consistently 
excellent  and marketable books,  time after  time. Such authors 
usually have the negotiating strength to persuade publishers to 
accept an outline and sample chapter(s) of their next book, or a 
proposal  that  merely  summarizes  the  idea  or  plot  of  the  next 
book, in lieu of a full manuscript. An author whose track record 
is  less  consistent,  or  who  is  less  “bankable”  (to  use  motion 
picture,  rather than publishing,  terminology),  finds it  far  more 
difficult to convince the publisher (who, of course, perceives an 
increased risk of being forced to exercise or waive option rights 
before  the  book  is  fully  written,  and  therefore  before  it  is 
available for evaluation in its final form) to decide whether to 
exercise its option based on less than a full manuscript.

While this may seem a trivial issue at the time of negotiation 
of a contract for the author’s as-yet-unwritten earlier book, it is 
likely  to  seem far  more  important  when  the  author,  who  has 
granted  an  option  on  his  or  her  next  full-length  manuscript, 
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realizes that that next book will have to be completed before any 
advance is paid, contract written or interest shown. Many authors 
literally cannot afford to write a book (which can often require 
years  to  complete)  without  receiving  an  advance  from  their 
publisher;  and,  given the vagaries of  publishing,  most  authors 
cannot  risk  writing  an  entire  book  without  some  sort  of 
commitment  from a  publisher  as  to  the  viability  of  the  idea, 
approach and timing.

This is a serious problem for which there may sometimes be 
no  solution,  for,  as  stated  above,  publishers  can  be  adamant 
about seeing a finished manuscript before exercising or waiving 
their option rights. One possible answer is to use an established 
literary agent, many of whom use form contracts pre-negotiated 
with each publisher, so that author-clients with less negotiating 
strength  may  benefit  from  the  greater  “clout”  of  their  more 
successful  peers.  However,  even  the  success  of  this  approach 
will vary according to the particular agent, author and publisher 
involved in any given instance.

[7.56] C. Multiple Authors

Where two or more authors have collaborated on a book, the 
publisher  may wish to  obtain  option rights  to  their  next  joint 
effort or to the next book written by either or both of them. If one 
of the authors is better known than the other(s),  the publisher 
may be satisfied with an option on that author’s next book.

[7.57] D. Representation Regarding “Next Work”

Some  publishers  include,  in  either  their  option  or  their 
warranty clause, a representation by the author that the book to 
be delivered under the contract will be the first book written or 
co-written by the author (under the author’s own name or any 
pseudonym)  to  be  published  following  the  execution  of  the 
contract.  The publisher’s concern is that while the book being 
acquired  may  well  be  literate,  commercial  and  generally 
wonderful, the author may earlier have written a less wonderful 
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book  which,  if  published  between  the  execution  of  this 
publisher’s  contract  and  the  release  of  this  publisher’s  book, 
could  tarnish  the  author’s  reputation  among  retailers  or 
consumers, and thus diminish the prospects for the publisher’s 
successful sale of its book. If the author has written other books, 
the  author  may  have  no  control  over  when  each  will  be 
published,  and  the  publisher  will  have  to  be  provided  with 
information  as  to  the  existence  of  any  such  publishing 
commitments.  Based on such information,  it  may or  may not 
decide to contract with the author.

[7.58] E. Timing of Submission of Option Work

Even  among  bestselling  books  by  “brand-name”  authors, 
quality  (and  sales)  may  vary  from  book  to  book.  Before 
negotiating  the  terms  for  publication  of  an  option  book,  the 
publisher  would  like  the  opportunity  at  least  to  evaluate  the 
manuscript  of,  and preferably to  gauge the early sales  of,  the 
author’s current  book.  Accordingly,  some publishers’ contracts 
stipulate that the publisher is not required to decide whether to 
exercise its option until one to six months after acceptance of the 
current  manuscript  or,  in  some cases,  one to six months after 
publication of such manuscript in book form. In this way, the 
publisher  is  better  able  to  determine  how  much  to  offer  the 
author for the option book. Unfortunately, since publishers often 
give themselves a year or more in which to publish a given book, 
this  provision  can  effectively  extend  the  author’s  tenure  in 
economic limbo for an intolerable period of time.

[7.59] F. The Option

Generally, the publisher has a period of 30 to 90 days after 
submission of the option book (in manuscript or proposal form, 
as negotiated), or after acceptance or publication of the original 
book (as  discussed above),  within which to  decide whether  it 
would like to secure publication rights in such next book, and 
within which to initiate negotiations. If the publisher does so, the 
author is required to negotiate in good faith exclusively with that 
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publisher;  this  is  to  prevent  other  publishers  from  making 
competing offers and thus driving up the asking price. For the 
same reason, the author is prohibited from showing the option 
book to  any other  publisher  before  showing it  to  the  original 
publisher.  If,  within  a  predetermined  period  of  time  (again, 
generally 30 to 90 days), no agreement has been reached as to 
terms of  publication,  the author is  then free to negotiate  with 
other publishers.

Frequently,  the  option  clause  will  prohibit  the  author  from 
accepting  any  offer  less  favorable  to  the  author  than  that 
previously made by the original publisher. This is often specified 
as  any  offer  of  less  favorable  financial  terms,  to  prevent  the 
author  from  basing  his  or  her  decision  on  factors  such  as 
reputation of  the  publisher  or  the  opportunity  to  work with  a 
particularly  eminent  editor.  The  option  clause  may  further 
require the author to offer the original publisher the opportunity 
to “match,” or to “top” (usually by 10 percent), the best financial 
terms offered by another publisher. The author should be aware, 
when  faced  with  such  a  requirement,  that  “matching”  or 
“topping”  may  inhibit  the  author’s  ability  to  generate  serious 
interest  in  the  option  book  among  the  original  publisher’s 
competitors.

[7.60] IX. COMPETING WORKS
Many  publishers’ contracts  contain  provisions  that  prohibit 

authors from publishing any other works in book form (or,  in 
some contracts, in any printed or electronic form) that contain 
material taken from, based upon or similar to the original book. 
In  addition,  some  publishers  explicitly  prohibit  their  authors 
from exercising any rights reserved to the authors in a manner 
that  may  diminish  the  value  of  any  rights  granted  to  the 
publisher.  Authors  and  their  representatives  should  seriously 
consider  the  wording  and  ramifications  of  such  provisions.   
Authors may want to reserve the right to publish portions of their 
books, or other material on the same topics,  on their personal 
blogs  or  websites,  or  may need to  be able  to  use  excerpts  in 
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professional  presentations,  journal  articles,  and/or  business 
newsletters.

[7.61] A. Nonfiction

An author who claims expertise in a particular subject area (as 
opposed  to  a  professional  writer  who writes  on  many topics) 
should be very careful about agreeing to such competing works 
restrictions. They can be used by the publisher as the basis for 
threatened litigation, thus preventing the author from publishing 
any other work in the area of his or her specialty. This would be 
particularly  dangerous  for  academics,  many  of  who  have  to 
publish regularly in order to maintain their status in their field 
(and, in some cases, their jobs).

[7.62] B. Fiction

It seems unlikely that a book publisher would attempt to use 
such a clause to prevent an author from publishing a sequel or a 
prequel (the opposite of a sequel) to the novel published by that 
publisher, particularly since the law in this area clearly favors the 
author.  (However,  consider  Grosset  &  Dunlap  v.  Gulf  & 21

Western Corp.,  in which one publisher sued another concerning 22

the right to publish new books in series, such as The Hardy Boys, 
Nancy Drew and Tom Swift.) Nevertheless, if only to avoid future 
disruptions  in  the  author/publisher  relationship,  it  may  be 
prudent to discuss such matters in advance and, if appropriate, to 
modify the publisher’s standard language.

[7.63] X. TERMINATION
As  indicated  in  Part  I.C.,  supra,  virtually  all  trade  book 

publishers require that authors grant them publication rights for 

See Trust Co. Bank v. MGM/UA Entm’t Co., 593 F. Supp. 580 (N.D. Ga. 1984), 21

aff’d, 772 F.2d 740 (11th Cir. 1985); Goodis v. United Artists Television, Inc., 425 
F.2d 397 (2d Cir. 1970).

534 F. Supp. 606 (S.D.N.Y. 1982).22
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the  full  term  of  copyright,  subject  only  to  the  author’s 
termination  right  under  the  1976  Copyright  Act,  and  to  the 23

author’s  rights  under  the  publisher’s  termination  or  “out-of-
print” clause.

Out-of-print  clauses  do  not  vary  a  great  deal  from  one 
publisher to another, and there are only a few aspects of such 
clauses that should be carefully considered. Does the publisher 
define  “in  print”  (many  do  not),  or  will  termination  be 
impossible so long as two copies of the book remain in inventory 
(or worse, so long as a digital file exists on a computer disk from 
which single or multiple copies may be downloaded or printed to 
order)? 

It is crucial to ensure that out-of-print clauses explicitly state 
either that ebook and print-on demand copies will not be deemed 
to maintain the book “in print,” or that they will not do so unless 
a  certain  number  are  sold  or,  better  yet,  unless  sales  of  such 
copies earn the author a stated sum in any given year.

Must the book be “in print” in the United States in ordinary 
trade  channels  in  the  publisher’s  own  edition,  or  will  the 
publication  of  a  licensed  U.S.  paperback  edition  or  even  a 
Pakistani mail-order edition extend the U.S. publisher’s rights? 
Will  an  option  granted  by  the  publisher  to  a  motion  picture 
studio  defeat  termination,  even  if  no  movie  is  likely  to  be 
produced?

It is not in the interests of the author for the publisher to retain 
all  publication rights,  in  all  media,  even after  it  ceases  active 
publication of the work. Such a publisher is not “working the 
copyright” for anyone’s benefit; it is merely warehousing it. If 
anyone is to be permitted to warehouse the author’s copyright, it 
should be the author.

17 U.S.C. §§ 203, 304(c).23
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[7.64] XI.  CONCLUSION
It  is  this  author’s  experience  that,  compared  to  record 

companies  or  motion  picture  or  television  companies,  most 
traditional book publishers tend to be relatively flexible and easy 
to deal with in boilerplate negotiations.

The attorney who drafts or revises a contract for a publisher 
should concentrate on protecting the publisher against its  own 
errors,  rather  than  giving  the  publisher  an  edge  against  its 
authors in every clause. Publishers who seek such an edge tend 
to alienate the literary agents and authors upon whose business 
and books they depend.

The attorney who revises and negotiates a publisher’s contract 
on behalf  of  an author  should first  learn as  much as  possible 
about  the  author’s  concerns  (some  will  care  primarily  about 
advances and royalties; others will be equally or more concerned 
about the way in which their books are edited and published, or 
about their freedom to do other books for other publishers), and 
about  the  business  of  publishing  in  general.  Also,  as  in  any 
negotiation, the attorney should make an effort to determine how 
much the publisher wants or needs the author and the author’s 
book, and thus how flexible the publisher is likely to be in the 
negotiation process.

Many publishers have contracts departments consisting of one 
or more people. Often the contracts staff is both knowledgeable 
and helpful to authors and their representatives. However, most 
tend  to  be  overworked,  and  so  may  be  less  helpful  if  they 
perceive the representative as arrogant and uninformed (often a 
bad combination). Between the editor who wishes to sign up the 
book and the contracts staff, it should be possible for the author 
or her representative to obtain concessions from the publisher in 
many of the areas, as discussed above, of most concern to the 
author.
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